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* 2008: The first lines of this page and the next are missing
from my hard copy and seem to have been swallowed by the

Chancery Divison reform (Anton Piller orders)

machine when the journal was printed. But something is still

not right. Sorry: | no longer have the original document from
which to correct the mistake.

him/her by ... or some other Solicitor approved
approved for the purpose by the Court (the
Solicitor serving the Order being referred to
in this Order as "the supervising Solicitor*)

(2) Before any persons enter the premises pursu-
ant to this Order the supervising Solicitor
shall offer to explain to the person served
with the Order its meaning and effect in
everyday language and shall also advise such

change or discharge this Order provided you
tell ..., the solicitors for the Plaintiff before

you apply.

THE SCHEDULE
The listed items mentioned in the Order

[Enter as required]

NOTE

person of his/her right to obtain legal advice 1. Carrying out this Order

before permitting entry provided such advice
is obtained at once

(3) Save as to the extent that this is impract-
icable no documents or articles shall be
removed from the premises until after a list
thereof has been prepared and a copy of the
list has been supplied to the person served
with this Order and he/she has been given a
reasonable opportunity to check the same

((4) Save to the extent that this is impracticable
the premises shall not be searched or any
document or articles removed except in the
presence of an officer of the Defendant or a
person being or appearing to be a suitably
responsible employee of the Defendant)

that the Defendant do disclose forthwith to the

Plaintiffs Solicitor:-

(1) the whereabouts of all specified items which
are in his/herl/its/their possession custody or
power and

(2) to the best of the Defendants knowledge and
belief
(@) the names and addresses of all persons
who have supplied or offered to supply him/
her/itthem with specified items and
(b) the names and addresses of all persons to
whom he/she/it/they has/have supplied any
specified items and
(c) full details of the dates and quantities of
each offer to supply and supply referred to in
(a) and (b) above

that the Defendant do forthwith deliver to the

Plaintiffs Solicitors all specified items in his/her/

its/their possession custody or power

that if any such item exists in computer readable

form only the Defendant shall cause it forthwith to  2)

be printed out and shall deliver the print out to the

Before you ... the Defendant or the person appear-
ing to be in control of [name of premises] allow
anybody onto the premises to carry out this Order
you are entitled: to obtain legal advice, provided
you do this at once, and to insist that there is
nobody present who could gain commercially
from entering your premises. You are also entitled
to refuse to permit entry except between 9:30am
and 5:30pm on a weekday

2. The conditions on which the Order was made
1) The Plaintiff undertook and promised to the Court

(a) that if the Court later finds that this Order has
caused unjustified loss to ... he will pay for
the loss;

(b) except when impracticable, before removal to
make a list of all the listed items to be
removed, to give a copy of the list to the
person served and to give him an opportunity
to check the list;

(c) to serve on the Defendant a copy of the super-
vising solicitor's report on the carrying out of
this Order as soon as his solicitors receive it
and to give a copy to the judge when the
injunctions are again considered by the Court;

(d) except where impracticable, not to carry out
the search or remove listed items save in the
presence of the Defendant / an officer of the
Defendant company or a person who appears
to be a responsible employee; and

(e) as soon as possible to serve on the Defendant
a notice of motion for... together with a copy
of the affidavits and exhibits containing the
evidence relied on by the Plaintiff

the solicitors for the Plaintiff undertook and prom-

ised to the Court:
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Plaintiffs Solicitors or (failing a print out) shall
cause it forthwith to be displayed to the Plaintiffs
Solicitors in a readable form

AND IT IS FURTHER ORDERED

that the Defendant (and each of them) be
restrained until after ... or further Order in the

meantime from (in the case of the (First)

Defendant whether by itself or by its officers

agents or otherwise
regards the (Second)
Defendant whether by himself/herself or by
his/her employees or agents or otherwise
howsoever) directly or indirectly informing

any person company or firm of the existence
of these proceedings or of the provisions of
this Order or otherwise warning any person
company or firm that proceedings may be
brought against him/her/it/them by the Plain-
tiff otherwise than for the purpose of such
Defendant obtaining legal advice from his/

(6)(1)
or employees or
howsoever and as
herl/its/their lawyers
2

that the Defendant (and each of them) be like-
wise restrained until after ... or further order
in the meantime from doing the following acts
or any of them

(i) to return to the Defendant all the original
documents owned by him within 2 week-
days of taking them;

(i) to hand over to the Defendant's solicitors
all documents or articles the ownership of
which is disputed if the Defendant's solic-
itors undertake and promise in writing to
keep them safe and produce them to the
Court when asked; and

(i) to keep safe any other documents and
articles taken from the Defendant.

3) Before anybody enters the premises under this
Order the supervising solicitor will explain to the
person served with this Order what it means, in
everyday language, and will advise him he is en-
titled to take legal advice before permitting entry
provided he does so at once.

All written communications about this Order should be sent
to The Chancery Orders Section, Room 508, Chancery
Chambers, Royal Courts of Justice, Strand, London

*WC2A 2LL. The office is open between 10am and 4:30pm

Monday to Friday. The telephone numbersGi& 936 6322/
6216.

AND the Defendant(s) is/
are to be at liberty to move
to discharge or vary this
Order upon giving to the
Solicitors for the Plaintiff 24
hours notice of his/her/its/
their intention so to do

THE SCHEDULE

The premises

The specified items

Advertisements

are modestly priced,
starting at £15 an
issue, and finishing at
£25.
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Dr Robert Eagleson writes

Plain language is starting to
become partofthe psyche, especially
in parliamentary committees and
regulatory bodies. Certainly it now
appears as almost an obligatory
componentinreportsandrecommen-
dations. It has even appeared as a
bargaining point in negotiations. In
the tussle by banks to be allowed to
charge customers annual fees for
electonic charge cards, one under-

e Judges

essential. Legislation should
be drafted so that it is readily
understood by the public and
be as concise as practicable.

should give their
decisions without undue delay,
in terms which are lucid and as
succinct as practicable.

In looking where the responsibil-

taking extracted from the banks ity for fundamental reform lies,
was the agreement to produce espeC|aIIy In reducmg the cost of

consumer documents in
English. How banks will fulfil the

plain justice, the committee made some
compelling

undertaking remains to be seen, but impinge on our plain

comments  which

at least there is the growing recog- activities:

nition that plain English legal
documents are possible and can be
legitimately required. It is an
important shift in understanding,
displacing the long held view that
legalese was inescapable.

The cost of justice

In its report oriThe Cost of Justice
(February 1993) the Standing
Committee on Legal and Consti-
tutional Affairs of the Senate of the
Australian Parliament considered
"the following principles to be
fundamental in its discussion of
reforms of the legal system™:

e The law must be made and
administered for the good of
the community generally, and
this must be given priority
over the interests of particular
sectors within it, whether
legislators, ministers, judges,
lawyers or any others.

e Laws should be made only
when needed. Makers of
legislation, whether primary or
subordinate, should restrain
their output to what is

It is difficult to establish how
much of this legislation has
been necessary or reasonable,
but a considerable proportion
has clearly been made without
regard to the costs that result -
costs which are ultimately
borne by the community.

Parliaments can and do produce
legislation that is complex,
ill-expressed, and difficult to
distii from a myriad of
amendments. For example, Mr
Justice Sully when interpreting
a particular Act of Parliament
said that it was a disgrace that a
sentencing judge was expected
to deal with the personal liberty
of the accused and the
protection of the public "while
hobbled by a statutory scheme,
many of the provisions of which
are internally inconsistent, and
the conceptual framework of
which is, to speak plainly, a
mess".

To some extent complexity
arises from attempts to deal
with an increasingly complex

language documents, the
observed:

making and drafting, some of
which are flawed. Makers of
legislation are ever ready to
meet issues with which they
are confronted by creating new
laws. Whatever laws are made
should be drafted in plain
English, easy to understand
and regularly consolidated.
Unfortunately, these standards
are not met often enough.

Clearly, voluminous and
poorly drafted legislation can
add significantly to the delays
in and the cost of legal
proceedings. Parliament does
not therefore come to this
issue with clean hands.

In a section on lucidity in legal

committee

e The law which people must

obey should be readily
understood by them. Lord
Justice Scott inBlackpool
Corporation v. Lockerspoke

of a matter "of supreme
importance to the continuance
of the rule of law under the
British Constitution, namely
the right of the public affected
to know what the law is." Law,
whether made by legislators or
made by judges, should be as
comprehensible to members of
the public as possible. It should
not be set down at prolix length
or expressed in tortured phrases
or with complex words. It
should be based on concepts
that are as readily understood
as practicable. It should be
gathered physically into one
place so that people do not
have to search within a
collection of documents or
across a number of them to
find its full terms.

To have the concern extended to
the physical

presentation and

society. But it may also arise accessibility of laws is enhearten-

from philosophies of law-
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Chief Justice
supports clearer
legal writing

In the opening address to the
conference of NSW Supreme Court
judges on 30th April, Sir Anthony
Mason, the Chief Justice of
Australia, urged his colleagues to
improve the quality of legal writing,
notleastin judgments. He remarked:

Unfortunately, judgments do
notspeakinalanguage or style
thatpeoplereadily understand.
That is why academic lawyers
tell me that students are much
more interested in reading
speeches and papers pre-
sented by particular judges
than the judgments they write,
eventhoughtheymaycoverthe
same ground. The judgment is
so encrusted with discussion of
precedent that it tends to be
forbidding. The lesson to be
learned is that, if we want
people to understand what we
are doing, we should write in a
way that makes it possible for
them to do so. That, in some
fields at least, is not easy.
Betterto berightand notunder-
stood by the media than to be
wrong. Even so, there is scope
forimprovement.

| am inclined to think that, in
some respects, apprehension
of courts of appeal mars the
performance of some first
instance judges. | am some-
times surprised by the prolixity
of the directions given to juries
in criminal trials. The desire to
cover all aspects of the case
in vert great detail, presumably
to satisfy the Court of Criminal
Appeal and the High Court,
,ay result in a summing-up
which tests the absorptive
capacity of the average juror.
Some people may say that
High Court judgments exhibit
a similar quality. But | do think
that it should be possible to
make the task of the jury more
simple. At the least we, and |
include myself, should identify
that as a desirable objective.

Home-building
contracts

Action as well as
words

A discussion paper on the home-

Happily there is action as well as

building industry produced by the  exnortation. Some notable examples:

Trade Practices Commission has
recognised that in many parts of
Australia people buying a$20toaster
have more consumer protection than
people spending tens of thousands
of dollars on building a home.

Among its 30 recommendations,
the Commission has proposed that
contracts should be in plain
English, with technical terms kept
to a minimum.

Life insurance

The Trade Practice Commission

has also stepped upits pressure onthe

life insurance industry. It has called
onthe industry to reform its practices
orface governmentregulation.

He pinpointed the poor state of
policy documentation as one of the
areas that the insurers needed to
tackle. He recommended that rather
than adopting an adversarial
approach to consumer groups,
insurers consult with them to
devise innovative and cost-
effective ways of solving problems.

The continuation of supportive
remarks like these keeps plain
language alive in the minds of the
community as well as organisations.
They may not lead directly to action
in all cases but cumulatively they
help to change attitudes. Indirectly
they also help private practitioners
who are encouraging clients to
change. They provide us with
additional arguments and
inducements to persuade others to
make the plunge. More and more of
them are seeing that they can benefit.
Whether the motive is noble or
self-centred, we are getting opportu-
nities to show that plain language
works and to consolidate its position.
Its statusisimproving.

e The Family Court of Australia
is reviewing all its forms The
impetus is coming both from a
concern for members of the
public, who face considerable
difficulty in completing current
forms, and from judges and
staff of the court, who find the
documents unwieldy.

» Several banks have already

taken up plain  English
mortgages, and one has
prepared a plain language
guarantee.

The Judicial Commission of
New  South  Wales is
conducting a workshop on
Decision Writing for

Registrars of the Supreme
Courtin July. The objective is
to enable registrars to produce
more comprehensibledecisions.

e A major finance house has
produced a plain language pros-
pectus which has eliminated the
small print "additional inform-
ation" section. One of its chief
managers commented that at
last he understood the
prospectus.

\ J

Nicholas McFarlane-Watts

We are grateful to Mr McFarlane-
Watts' company, Professiona
Productivity Solutions plc of

Oxford, for donating software to
replace the CLARITY database.
The new application, based or
Filemaker Pro but developed by
his firm under licence, should,
among other improved facilities,
enable us to printlegible labels for
the envelopes in which this issud
is distributed.
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Martin Cutts In India

Thereisarealmwhere theinfluence
of colonial English is still strong,
where saids and aforesaidsmulti-
ply promiscuously among the legal
parchments, and where the ability
to wield ornate language is a mark
of erudition and status.

Recently | spent four weeks in the
south of India giving public lectures
and two-day plain language work-
shops. My tour was sponsored by
the British Council and hosted by
the Federation of Consumer Organ-
isations of Tamil Nadu (Fedcot).

The workshops, for between 12
and 40 people, introduced plain
language techniques to government
officials, lawyers, academics and
business people in Madras, Hyder-
abad, Bangalore and Madurai.
They were probably the first such
events in Asia.

Participants used a special work-
book to practise the techniques on
examples of legal and business
writing, some home-grown and
some from England. They also saw
a film about plain language work in
Britain during the last 15 years.

Fedcot's chairman, Mr R
Desikan, is determined that plain
language in public and legal docu-
ments will form part of the
developing consumer movement in
India. He is strongly supported in
this by the mother of the move-
ment, Mrs Jajie Mandana, whose
pioneering work helped to create
the Consumer Protection Act of
1986. Mrs Mandana attended the
Bangalore workshop.

Vocal consumerism is a new
phenomenon in India and appeals
increasingly to middle class people
who are becoming intolerant of
obstructive public servants and the

adulteration of basic commodities
like rice, sugar and petrol.

India is host to hundreds of
languages but English is one of the
main bridges between more
educated people, being widely used
in government, business and the
law. Unfortunately the English
found in documents often seems
antiquated to British and, increas-
ingly, Indian ears. Hence the visit,
though | was keen to stress that
what is plain language in Derby-
shire may not be plain in Delhi or
Vancouver, so India needs to find
its own version of plain language
and its own route to it.

At the lectures, hopefully entitled
The Plain Language Revolution
questioners were keen to press
claims for plain Hindi, plain Tamil
and plain Telugu, as well as plain
English. For example, many
Tamils say that companies doing
business in Tamil Nadu should be
required to offer their consumer
contracts in Tamil, not just in
English. And if the base language
is clear, translation becomes easier,
a point equally relevant to Indian
statutes which at present are
written in several different tongues.

During my Vvisit resistance to
change was most marked among
lawyers, but once they had grasped
the principles, they were keen to
have a go at clarifying their own
documents. One lawyer brought
along his business equipment lease
for scrutiny by the workshop.
Clause 10 said:

The Lessee shall at all
times keep and maintain
the Equipment in good and
substantial  repair and
working order at its cost. If
the equipment shall go out

of order, the Lessee shall at
its cost have the Equipment
repaired by the person, firm
or body corporate desig-
nated by the Lessor and in
the event of the Lessee
failing so to do then the
Lessor shall be entitled to
take possession of the
Equipment and have it
repaired at the cost of the
Lessee and during such
possession and repair, the
lease charges shall never-
theless accrue and be
payable by the Lessee to
the Lessor. The Lessee shall

forthwith repay to the
Lessor the full cost of
repairs incurred by the
Lessor.

His team’s rewrite was:

X must keep and maintain
the equipment in good
repair and working order at
its own expense. If the
equipmentgoes outoforder,
X must get it repaired by
the person designated by
Y. If X fails to do so, Y can
take possession of the
equipment and get it
repaired at X's expense.
During such possession, X
must continue to pay the
rental.

Triumphant, the lawyer declared
that he would now go away and
redraft the other 45 clauses of boiler-
plate.

One Indian insurance company
sells five million life policies a
year, all of which start with a 200-
word sentence of numbing obscurity.
Representatives  attending  the
Madras workshop were sufficiently
enthused to set up a committee,
including consumer represent-
atives, to rewrite the policy. | left
behind examples of British plain
language policies to help them on
their way.

The tour received good press
coverage in th&imes of Indiathe
Indian Expressand The Hindu, as



well as local TV in Tamil Nadu.
College of Law
Materials from CLARITY and the
Information Design Association
were distributed at all events. The
Law Society donated several copies
of Clarity for Lawyers while | have just returned from a
Michele  Asprey’'s  Australian five-day intensive course at Keele
publisher generously sent Fedcot a University. It was the start of the
copy of herPlain Language for College of Law's Distance
Lawyers Fedcot hopes to set up its Learning CPE. On my journey to
own plain language consultancy Keele | was apprehensive about the
service to advise business and level and quantity of work; on my
government, and may offer similar journey back, | was relieved.

Stewart Graham

workshops in 1994.

| received marvellous hospitality
and support from the British
Council and Fedcot. But it's a tough
life staging workshops amid the
early summer sun as it filters lazily
through the bamboo canopy, while
one is constantly distracted by the
view of a 1000-year-old complex of
Hindu temples and by an occasional

elephant Sauntering down the street paragraphs, and sentences are easy

with covetous eyes on one’s water
jug. I'll just have to force myself to
return next year and see if | can get
used to it. Because it's a big place
and there’s a lot to be done.

Letters

CLARITY's
slogan

Dr Herman Schlindwein,
Frankfurt

lamnotanative Englishspeakeran
therefore probably not competent to
comment on CLARITY's proposed
slogan. However, | have the feeling
that the slogan improving legal
language lacks indication of a direc-
tion (creation of a more technical/
complex language?). The direction
wouldbeshownintheslogan

legal language for all

The quality of teaching was
excellent. If | did not understand
anything the lecturers would make
it clear by explaining in another
way. They spoke plainly vyet
articulately, and never lost patience
with my ignorance of the law and
constant questions.

The materials for the course are
laid out with clarity in mind. Pages,

to find, and the text is written in
plain English.

The College of Law lecturers
should be commended for their
level of expertise, the effort they
put into the course to make it
interesting, and the relaxed and
friendly atmosphere that they
created by their attitude.

Rent review

Richard Allen FRICS

| thought you might be interested
in the enclosed rent review
schedule from a lease of premises

¢ Which measure 71 sq. ft. (without

removing the area of the chimney
breast). In essence, if | have
understood it correctly, the rent is
lifted every year on 21st October in
line with the Retail Prices Index.

The 5-page schedule is too long to
reproduce, in full but here is one
extract:

1. The following respective yearly rents
(oraproportionate partthereofinthe case
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of part only of a year) for the following
respective periods that is to say:

(@) In respect of the period of the
term hereby created beginning on the
date of commencement thereof and
ending on the 20th day of October 1990
a yearly rent of ONE THOUSAND
EIGHT HUNDRED AND FORTY
TWO POUNDS (£1,842.00) (herein-
after called "the basic rent")

(b) In respect of each of the
following periods respectively of the

term hereby created (hereinafter
individually called "a rental period")

that is to say:

(i) the periods of twelve months

commencing on the 21st day of
October 1990 and thereafter sent [?]
on the 21st day of October in every
year of the term hereby granted

(ii) the period commencing on the
21st day of October 1998 and
ending on the expiry of the term
hereby created such a sum as shall
be equal to the basic rent multiplied
by the variable factor (as hereinafter
defined) applicable to the rental
period in relation to which the
calculation is being made

Para (a) fixes the rent for the first
part of the term at £1,842, and b(ii)
varies that for the end of the term, but
b(i), through a paragraphing error
especially common in leases, allows
no rent for the middle eight years.

Ecumenical
metaphors

Harry Eaglesoup

A politician recently interviewed
on the radio said that a particular
decision had not been "handed
down on tablets of stone from
Mount Olympus"

| don't know if this was an
example of mixed metaphor or of
the falling educational standards
his government was so anxious to
combat, but it reminded me of a
friend who was asked why she was
imposing a church wedding on her
Jewish atheistic fiancé. "Well," she
replied. "I'm religious. | believe in
the twelve commandments."
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The arguments in favour of using
examples in legislation

by David Elliott

This paper formed the appendix to CLARITY's submission to
the Hansard Society's Commission on the Legislative Process

4 )
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The argument in favour If we have a limited

of using examples in
legislation

How we understand what
we read

background knowledge about
the subject matter of a text it
is that much more difficult to
understand. It is through the
internal processing of

Whenever people read a texte€xamples that we develop a

they bring to it all their

keener understanding of what

accumulated knowledge. That the text means.

knowledge is used to help

understand the text. Research Even if legislation is clearly
(and a moment of personal written it is often difficult to

reflection) tells us thatoneway understand because it deals
in which people interpret texts with

complicated subject

is by thinking through a series matter. The use of examples
of examplesto see whatimpactin legislation can help make

thetexthasonthe example.

the text more understandable.

The next step

If examples are part of the way
we internally process a text it is
only a short step to including
examples, in appropriate cases, in
legislation.

A text is constantly tested during
drafting by applying a series of
examples to it. This is of critical

importance in technical texts, when
a minor change in wording can
have a dramatic impact on the
effect of the text. Not only does
this process aid understanding but
it turns dry text into real life

situations; examples help

understanding by creating ideas
that the text is intended to affect;
and examples work with and
stimulate readers' typical internal
processing of what a text means.

Who would be helped by
examples?

Examples would help:

« administrators: Concrete
examples would help
administrators deal with the

1 Think of how a series of
examples would transform a|
limitation of actions act into
something much more under-
standable, and meaningful,
for most readers.
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day to day administration of legislation;

« the general public:Examples would help the
general public understand their rights and
obligations and how the legislation works;

 legislators: Legislators would be helped by
understanding how the law will apply in practice;
the legislator is then better able to make a
decision about the legislation, and to explain it to
others;

« the legal professionThe legal profession would
be helped by a speedier and more complete
understanding of the intention of the legislature
and how the legislation applies to a matter on
which legal advice is sought;

« the judiciary: Judges would also have a clearer
and more complete understanding of legislative
intention which, by analogy, they can apply to
issues they must decide.

Examples can help the normal thought process of
visualizing how legislation applies to particular
situations. The reader is better able to create his or
her own examples thanks to the initial stimulus
created by the examples. This is much like how a
child learns - by context and example.

The bottom line is that examples can help readers
understand a text more quickly and completely. This
is the prime reason that they are used in virtually
every kind of technical book.

Getting ideas across to readers

Examples illustrate ideas. The texts we write have
ideas behind them - our ideas about how the text
should be interpreted. If those ideas are not, or are
inadequately, conveyed to the readers of the text
there is a lack of communication. One way of getting
our ideas across is to help readers with examples.

Unless we have in mind how legislation is likely to
be interpreted we fail in part of the legislative
drafting process. As we write, either instinctively or
otherwise, we ask ourselves - how will others
interpret what we have written?

Way of using examples

The use of examples, or ideas, embedded in a text
can take many forms.

« asimple illustration like this

(x) "writing" includes printing, typewriting, or any
other intentional reduction of language into
legible form, or to a form which can be
converted into legible form by a machine or a
device, such as language

(i) on microfilm,

(i) in electronic, mechanical

storage, or

or magnetic

(iii) in electronic data transmission signals;

(Extract from a Model Land Recording
and Registration Act prepared by a
joint Land Titles Committee
representing all Provinces and
Territories except Quebec, July 1990.)

This simple kind of illustration is similar to the

typical formulation of regulation making sections
in Acts which start with a general statement
followed by a list (of examples) of specific

regulation making powers.

¢ an illustration of how a complicated section
works

This technique has been used to good effect. An
outstanding example is the Consumer Credit Act
1974 (UK).

¢ an explanation of what a particular section
means

Perhaps the Codes of India are the most
outstanding example of this technique.

Legislation outside Canada has used each of these
techniques. The Federal Australiamerpretation Act
even says how examples are to be treated if they are
used in legislation, and examples have been
welcomed by a wide variety of readers, including
academics and the judiciary. The appendix lists some
of the past uses of examples and commentators'
views on their use.

Appendix
The use of examples in legislation ’

Australia
(a) Interpretation Act

The Commonwealth of Australia is sufficiently

2 Inall the extracts the emphasis is mine.
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a: 5. Evidence may be given in
any suit or proceeding of the
existence or non-existence of

consequential alterations are
required. If there is no time to

convinced of the useful-ness of
examples to deal with two issues

that arise when examples are used . .
alter a complicated example it

in legislation. any fact in issue and of such
would be open to the drafter to other facts as are hereinafter
Section 15AD of the repeal the example. declared to be relevant, and of

Interpretation Act (Australiagays: others.

4. . . .
Explanation - This section

shall not enable any person to
give evidence of a fact which

15AD. Where an Act includes an

example of the operation 5. Examples should not be

of a provision: treated as a substititute for clear

text. Drafters should still try to
carry out our general policy of

(a) the example shall not
be taken to be

axhaustive; and making provisions as simple

(b) if the example is and clear as possible, while

inconsistent with the
provision, the
provision prevails.

maintaining our standards of
precision.

India
(b) Drafting instructions

The Codes of India
The Australian Commonwealth

he is disentitled to prove by
any provision of the law for
the time being in force relating
to Civil Procedure.

Illustrations

* A is tried for the murder of B
by beating him with a club
with the intention of causing
his death.

At A's trial the following
facts are in issue:-

First Parliamentary Counsel, lan
Turnbull, issued a drafting
instruction for his office which
included these comments:

A's beating B with a club;

A's causing B's death by
such beating;

A's intention to cause B's

The use of examples was a key
element in the development of the
Codes for India in the late nine-

teenth century.
1. ...Aftercareful consideration

| have decided that the use of Free from traditional constraints,

the authors of the Indian Codes
examples should be one of the yanted to make the law as
"tools" available to drafters to intelligible as possiblé. The
make Bills easiertounderstand. ~ authors knew that the laws would
often be administered by people
with no formal legal training and
no access to a library; this
knowledge stimulated the authors
should be used or not used - the g help readers understand the text.
matter should be at the

discretion of the drafters ....

2. | do not propose any rules
on the cases in which examples

In the Indian Evidence Act 1872,
drafted by Sir James Stephen,
many sections are explained by

3. Every care should be taken S e X
describing situations which show

death.

* A suitor does not bring with
him, and have in readiness for
production at the first hearing
of the case, a bond on which
he relies. The section does
enable him to produce the
bond or prove its contents at a
subsequent stage of the
proceedings, otherwise than
in accordance with the
conditions prescribed by the
Code of Civil Procedure.

In the introduction to hiBigest of

the Law of EvidenceSir James

to ensure that an example has the
Stephen wrote that:

how the section works. Forexample:

same effect as the text it
illustrates. Also, when amending
a provision illustrated by an
example, it will be necessary to
check the example to see whether

4 | am grateful to Mark DuckwortH
of the Victorian Law Reform
Commission,  Australia, fo
bringing this to my attention.

Sir Courtenay llbert, a UK

parliamentary counsel, was one [of

3 Drafting InstructionN.7 0f1988. theauthorsofthe Codes.

| have in nearly every instance,
taken cases actually decided by
the Courts for the purpose....
[T]hey not only bring into clear
light the meaning of abstract
generalities, but are, in many
cases, themselves the authorities
from which rules and principles
must be deduced.



The actual status of the
illustrations in the statutory text was
considered by the Privy Council in
Mahomed Syedol Ariffin v. Yeoh
Ooi Gark (1916 2AC 575). Lord
Shaw stated at page 581

... it is the duty of a Court of law

to accept, if that can be done, the
illustrations given as being both

of relevance and value in the
construction of the text.... [I]t

would require a very special

case to warrant their rejection

on the ground of their assumed
repugnancy to the sections
themselves. It would be the very
last resort of construction to

many any such assumption. The
great usefulness of the illust-
rations, which have, although

not part of the sections, been
expressly furnished by the
Legislature as helpful in the

working and application of the

statute should not thus be
impaired.

Stephen tried to introduce similar
legislation in the United Kingdom
Parliament, but despite attracting
interest, neither the Evidence Bill
1873 nor the draft Code of Criminal
Law 1878 were successful. Of the
Evidence Bill, Stephen wrote that it
"contained a certain number of
illustrations and Lord Coleridge's
personal opinion was in their favour"
[Lord Coleridge as Attorney-
General sponsored the Bill].

However, there was concern about
whether Parliament would be happy
with them. Interestingly, in a report
to the English Law Commission on
a proposed criminal code, the
authors included in a draft Bill a
series of explanations of how the
code would apply in particular
situations?

5 Seepage24,column3.
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United Kingdom

(@) Occupiers Liability Act

The Occupiers Liability Act 1957
used examples.

Section 2 reads in part:

(2) The common duty of care
is a duty to take such care as in
all the circumstances of the case
is reasonable to see that the
visitor will be reasonably safe in

using the premises for the
purposes for which he is invited
or permitted by the occupier to

be there.

(3) The circumstances relevant
for the present purpose include
the degree of care, and of want
of care, which would ordinarily

be looked for in such a visitor,

so that (for examp)ein proper
cases -

(@ an occupier must be
prepared for children to

be less careful than
adults; and
(b) an occupier may expect

that a person, in the
exercise of his calling,
will appreciate and guard
against any special risks
ordinarily incident to it,

so far as the occupier
leaves him free to do so.

(4) In determining whether the
occupier of premises has
discharged the common duty of
care to a visitor, regard is to be
had to all the circumstances, so

that (for examplg-

(a) where damage is caused
to a visitor by a danger
of which he had been
warned by the occupier,
the warning is not to be
treated without more as
absolving the occupier
from liability, unless in
all the circumstances it
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was enough to enable

the visitor to be

reasonably safe; and
(b) where damage is caused
to a visitor by a danger
due to the faulty execu-
tion of any work of con-
struction, maintenance
or repair by an indepen-
dent contractor employed
by the occupier, the occu-
pier is not to be treated
without more as answer-
able for the danger if in
all the circumstances he
had acted reasonably in
entrusting the work to an
independent contractor
and had taken such steps
(if any) as he reasonably
ought in order to satisfy
himself that the contrac-
tor was competent and
that the work had been
properly done.

(b) Consumer Credit Act

The Consumer Credit Act 1974
made extensive use of examples.

Section 188 reads:

188 Examples of use of new
terminology

(1) Schedule 2 shall have
effect for illustrating the use of
terminology employed in this
Act.

(2) The examples given in
Schedule 2 are not exhaustive.

(3) In the case of conflict

between Schedule 2 and any
other provision of this Act, that

other provision shall prevail.

(4) The Secretary of State may
by order amend Schedule 2 by
adding further examples or in

any other way.

Here is how the examples were
laid out in Schedule 2:
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SCHEDULE 2
Section 188(1)
Examples of Use of New Terminology

PART 1
LIST OF TERMS

Term Defined in lllustrated
section by example(s)
Advertisement 189(1) 2
Advertiser 189(1) 2
Antecedent negotiations 56 12,34
Cancellable agreement 67 4
Consumer credit agreement 8 5,6,7,15,19,21
Consumder hire agreement 15 20,24
Credit 9 16,19,21
PART 2
EXAMPLES
Example 1

Facts Correspondence passes between an employee of a moneylending company (writing on behalf of the company)
and an individual about the terms on which the company would grant him a loan under a regulated agreement.

Analysis The correspondence constitutes antecedent negotiations falling within section 56(1)(a), the moneylending
company being both creditor and negotiator.

Example 2
Facts Representations are made about goods in a poster displayed by a shopkeeper near the goods, the goods being
selected by a customer who has read the poster and then sold by the shopkeeper to a finance company introduced by
him (with whom he has a business relationship). The goods are disposed of by the finance company to the customer
under a regulated hire-purchase agreement.
Analysis The representations in the poster constitute antecedent negotiations falling within section 56(1)(b), the
shopkeeper being the credit-broker and negotiator and the finance company being the creditor. The poster is an
advertisement and the shopkeeper is the advertiser.

Example 3

Facts Discussions take place between a shopkeeper and a customer about goods the customer wishes to buy using a
credit-card issued by the D Bank under a regulated agreement.

Analysis The discussions constitute antecedent negotiations falling within section 56(1)(c), the shopkeeper being the
supplier and negotiator and the D Bank the creditor. The credit-card is a credit-token as defined in section 14(1), and
the regulated agreement under which it was issued is a credit-token agreement as defined in section 14(2).

(c) Race Relations Act

The Race Relations Act 1976 also contains examples. Section 20 says:



Discrimination in provision of
goods, facilities or services

20.-(1) It is unlawful for any

person concerned with the
provision (for payment or not)

of goods, facilities or services to
the public or a section of the
public to discriminate against a
person who seeks to obtain or
use those goods, facilities or
services -

(@) by refusing or deliber-
ately omitting to provide
him with any of them; or

(b) by refusing or deliber-
ately omitting to provide
him with goods, facilities
or services of the like
quality, in the like manner
and on the like terms as
are normal in the first-
mentioned person's case
in relation to other
members of the public or
(where the person so
seeking belongs to a
section of the public) to
other members of that
section.

(2) The following are_examples
of the facilities and services
mentioned in subsection (1) -

(a) access to and use of any
place which members of
the public are permitted
to enter;

(b) accommodation in a
hotel, boarding house,
or other similar
establishment;

(c) faciliies by way of
banking or insurance or
for grants, loans, credit
or finance;

(d) facilities for education;
(e) facilities for entertain-

ment, recreation or
refreshment;
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(f) facilties for transport or
travel;

(g) the services of any
profession or trade, or
any local or other public
authority.

Section 29(2) of th&ex Discrim-

ination Actalso contains examples.

Commentators on the
use of examples

Renton Committee

The Committee report ofmhe

Preparation of Legislatiohchaired
by Sir David Renton said:

10.6 The demand for elaboration
comes not only from the govern-
ment and the instructing depart-
ment but also from Parliament
itself. First Parliamentary
Counsel put the position to us in
thesewords-

For good reason, Parliament
is rarely ready to accept a
simplification if it means

potential injustice in any

class of case, however small.
In particular, this is true of

everything in a Bill which

intervenes in private life, or
in business. Powers of entry,
and powers of obtaining
information, will be looked at

jealously. And much detail
will often be needed before
the Government is likely to
be able to persuade Parlia-
ment that in this field no

more than essential powers
are being taken by the
proposed legislation.... In

many of the fields in which
legislation is frequent, broad
propositions may be, or may
appear to be, oppressive.
Parliament may insist that

6 Command6053(1975).

the rights of the citizen
should be spelt out precisely
and may well refuse to
accept the argument that the
way the legislation is to be
worked out can be left to the
courts.

On the other hand we have not
failed to notice that individual
Parliamentarians are often
vehement in their condemnation
of detail and elaboration. As we
said in paragraph 1.10, they
cannot have it both ways.

10.7. The draftsman is at
present often constrained by this
approach to include a good deal
of detail, in order to provide

expressly for different combin-
ations of circumstances, and so
to express himself as to elimi-
nate or reduce to the minimum
the need for clarification by the

courts and the risk of judicial

interpretation in a sense

contrary to that intended. Of

course, judges endeavour in the
interpretation of Acts of Parlia-

ment to give effect to the
intentions of the legislature as
expressed in the Act, but in
modern times when the State
intervenes to regulate the life of
the individual with very great

minuteness those intentions will
not necessarily be clear unless
spelt out in very great detail. At
any rate that feeling is undoubt-
edly held in some quarters, and
has influenced the style of much
contemporary legislation. In a

recent case Lord Simon of
Glaisdale, supported by Lord

Kilbrandon, repeated a sugges-
tion he had made in evidence to
us that -

Where the promoter of a Bill,
or a Minister supporting it, is
asked whether the statute has
a specified operation in
particular circumstances, and
expresses an opinion, it might
well be made a constitutional
convention that such a contin-
gency should ordinarily be
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made the subject matter of a
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Bennion concludes his comments

specific statutory enactment - on the use of examples in the
unless, indeed, it were too Consumer Credit Act with this:

obvious to need expression.

If, as we recommend (paragraph
19.26) there is to be no change in
the rule about the non-

admissibility of Parliamentary

proceedings for interpretation,

such a convention might seem
helpful to the court§ but it would

at the same time tend to add a
further element of undesirable
elaboration to the statutes. This
effect could perhaps be mitigated,
and the number of occasions on
which the convention would

operate be kept to the minimum,
if more use were made of exam-
ples showing how a Bill was

intended to work in particular

situations, and if such examples
were ordinarily set out in Sched-
ules as we recommend, for
matters of detail generally, in

paragraph 10.13.

Francis Bennion

Francis Bennion, the
Parliamentary Counsel who drafted
the Consumer Credit Act 1974,
says?

Where an Act includes examples
of its operation, these are to be
treated as detailed indications of
how Parliament intended the
enactment to operate in practice.
If however an example contra-
dicts the clear meaning of the
enactment the latter is accorded

On this Schedule, the Australian
Attorney-General, Mr Peter
Durack QC, commented: "The
advantages of using such tech-
nigues in appropriate cases have
perhaps been ignored or under-
valued, or both." (Symposium on
Statutory Interpretation, Can-
berra 1983, para 5.10.)

For an instance of examples in
regulations see the University
Elections (Single Transferable
Vote) Regulations (1918 SR &
0O 1918 No. 1348, schedule 1).

Repugnant example: Where an
example contradicts the clear
meaning of an enactment the
latter is accorded preference, it
being assumed that the framer of
the example was in error. This
does not mean that the "clear"
meaning will always be followed

however. There are cases when
the court will apply a strained

construction, and an example
may support the reasons for
doing so. A repugnant example
cannot in itself justify departure

from the literal meaning of an

operative provision however.

(Mahomed Syedal Ariffin v. Yeoh
Ooi Gark [1916 2 AC 575, at

581.] See also Consumer Credit
Act 1974 s.188(3) [cited p.21

above], which is thought to

express the general rule.)

preference, it being assumed in Professor R.W.M. Dias

the absence of indication to the
contrary that the framer of the
examplewasinerror.

7 Therule was abolished by a spegial
committee of law lords on 26th
October 1992, after this paper whs
written.

8 F.A.R. Bennion:Statutory Inter-
pretation Butterworths 1984
583 - 585.

statutory
Jurisprudence (4th edn,
said:

Professor Dias, writing about
interpretation in

1985)

... legislators might perhaps give
more thought than they do to the
remedy in relation to the mischief.
In particular, itwould be helpful if
they provide examplexf the sort
of thing that is designed to be
covered? Arguing by analogy

from such examples should have a
powerful appeal to judges, who
arewellversedinthistechnique of
reasoning.

Report to the English Law
Commission

In 1985 a report was made to the
English Law Commission on the
Coadification of the Criminal Law?®
The draft code included a series of
illustrations. Commenting on these
illustrations the report said:

3.6 The context of the Act:
illustrations. Legislation must

be stated in general terms.
However well this is done, in a
matter of complexity - and the
Code has to deal with some very
complex matters - the purpose
and effect of the resulting
abstract propositions may, at
first sight, be obscure even to
the experienced reader of
statutes. Every teacher knows
that that the quickest and most
effective way of illuminating any
astract proposition is by an

example. We have therefore
provided in Schedule 1 a series
of illustrations of the

functioning of the clauses of the
Code wherever we think it will

be helpful to the reader. We
believe that the illustrations

would be of value to members of
Parliament in enabling them to
appreciate the effects of the law,
to members of the profession in
applying the law, to students in

9 Lord Denning in Escoign
Properties Ltd v. IRG1958 AC
549 at 565 - 566 and 1958 1 All
ER 406 at 414). See alqo
London Transport Executive
Betts(1959 AC 213 at 240 anfl
1958 2 All ER 636 at 651)
Examples are incorporated info
sections of th@orts (Interference
withGoods)Act1977.

10 | awComNo0143.




learning it, and to everyone
concerned in understanding it.

Here are a few of the illustrations
used in the Report:

An information alleges that D, a
motorist, was exceeding the
speed limit in Leicester at 11pm
on April 1, 1984. D has been
convicted of reckless driving at
that time and place after the
court heard evidence that he
was driving at excessive speed.
The allegations in the

information do not include all

the elements of the offence of
which he has been convicted
and the trial must proceed

unless stayed on the ground that
it would be an abuse of the
process of the court

D sets fire to a house in which,
as he knows, P is asleep. P dies
in the fire. There was an
obvious risk that this would
occur. But a finding either that
D intended P's death or that he
was aware that it might occur
depends on a consideration of
all the evidence, including the
fact that the result was probable
and any evidence given by D as
to his state of mind?

D and E, the parents of a child, P,
donotfeedP.If P diesasaresultof
not being fed, D and E are guilty of
murder (s.56). If P survives but
sustains serious injury, they are
guilty ofintentional serious injury
(s.74). If the omission is "more
than merely preparatory" to the
commission of murder, they are
also guilty of attempted murder
(s.53(1)and (3))3

The report on the Codification of
the Criminal Law says that it was the
Consumer Credit Act 1974which

acted as a "persuasive precedent" for

15 15(1)(d)(ii) 13520

12 5.18(a)
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the authors ofthereport.

Judicial comment

Judges have welcomed the use of
examples in legislation. In addition
to Lord Shaw's remarks in the
Mahomed Syedol Ariffincase
others have welcomed the use of
illustrations.

Lord Denning MR said:

... one of the best ways, | find, of
understanding a statute is to
take some specific instances
which, by common consent, are
intended to be covered by it.
This is especially the case with
a Finance Act. | cannot
understand it by simply reading
it through. But when an instance
is given, it becomes plain. | can
say at once: "Yes, that is the
sort of thing Parliament
intended to cover®*

Commentingontheuse ofexamples
in section 29(2) of theSex
Discrimination  Act (whose
wording is almost identical to that
of s.20 of theRace Relations Act
quoted above), Lord Fraser of
Tullybelton said, speaking for the
majority in the House of Lord&6

It was said that the granting of
special vouchers for entry into the
UnitedKingdomwasthe provision
of facilities or servicesto asection
of the public, and that the wide
general words of sub-s(1) of s.29
were not cutdown by the examples
given in sub-s(2), which are only

14 Escoign Properties Ltd v. IRC
(citedonp.24,note9).

15 Amin v. Entry Clearance Officef,
Bombay(1983 2 All ER 864 af
872).

16 Bennion comments that "Thege
examples were also relied on by
Ackner LJ in Kassam V.
Immigration Appeal Tribunal
(1980 2 All ER 330 at 335).

"examples" and not an exhaustive
list of the circumstances in which
the section applies. Reliance was
also placed on para (g) of s. 29(2),
which expressly refers to the
services of a public authority and
which hasbeenheldtoapplytothe
Inland Revenue: seBavjani v.
IRC(19811AIIER1121and 1981
QB458).

My Lords, | accept that the
examples in s.29(2) are not
exhaustive, but they are, in my
opinion, useful pointers to aid in
the construction of sub-s(1).
Section 29 as awhole seems to me
to apply to the direct provision of
facilities or services, and not to
the mere grant of permission to
use facilities. That is in
accordance with the words of
sub-s(1), and it is reinforced by
some of the examples in sub-s(2).
The exampleinpara (a) is "access
to and use of any place" and the
words that | have emphasised
indicated that the paragraph
contemplates actual provision of
facilities which the person will
use. The example in para (d)
refers, in my view, to the actual
provision of schools and other
facilities for education, but not to
the mere grant of an entry
certificate or a special voucher to
enable a student to enter the
United Kingdom in order to study
here. The example in para (g)
seems to me to be contemplating
things such as medical services,
or library facilities, which can be
directly provided by local or other
public authorities.

This concludes the
serialisation of David
Elliott's submission on
behalf of CLARITY to the
Hansard Society.

The committee, of
behalf of members, would
like to thank him for the
enormous amount of work
he put into it.
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Book Review

On Writing Well

an informal guide to writing nonfiction

by William Zinnser
(4th ed, 1990)
HarperCollins, New York
Paperback 288 + xiiipp
$9.95(in 1990)

I have liked and disliked writing for as long as | can
remember. In my youth | spent hours of private study
time composing letters to friends and relatives; | took
a typewriter on camping holidays and kept file copies
of the postcards | sent; | considered a career in
journalism. Butwriting was always a chore; itneeded an
effortofwilltostart,and perseverancetofinish.

Zinsser's book dispelled the negative aspect, and
made me want to write. At one stage, reading it in the
small hours to make the best of insomnia, | jumped
out of bed with an idea, and wrote an article in an
hour and a half of self-satisfied euphoria.

Zinnser is not a legal writer but a columnist. He has
written regularly for theNew York Herald Tribune,
Life, and theNew Yorkerln the 1970s he taught non-
fiction writing at Yale, and has written twelve other
books. But his attitude to legal writing is clear. He
quotes President Franklin Roosevelt's 1942 attempt to
convert government memos into English. One memo
read:

Such preparations shall be made as will
completely obscure all Federal buildings and

non-Federalbuildings occupied by the Federal
governmentduring an air raid for any period of

time from visibility by reason of internal or

externalillumination.

"Tell them," he said, "that in buildings where they
have to keep the work going to put something across
the windows."

On Writing Wellis divided into 24 chapters. You can
dip in and out and pick them at random, but the book
is sufficiently easy and interesting to read right
through.

G )
CLARITY SEMINARS

on writing
plain legal English

Mark Adler has now given some 30
seminars on behalf of CLARITY to a
selection of firms of solicitors, to law
societies, and to the legal departments of
government departments, local authorities
and other statutory bodies. Five more ar
booked for the autumn. Participants hav
ranged from students to senior partners.

T

The seminar has slowly evolved since we
began early in 1991, but it remains a blen
of lecture, drafting practice, and discussion
The handout includes an outline of the
lecture, the examples used, a self-tuitior]
exercise, and a few documents selected ij
conjunction with the host organisation for
redrafting.

~ (O

The host organisation can include as man
delegates as it wishes from its own ranks
and non-paying guests from outside.

The seminar lasts 3hrs 10mins (excluding 4
20-minute break) and carries a 25% uplift
under the CPD scheme.

The fee is £500 + expenses + VAT for aj
half-day, with long-distance travelling an
extra.

Contact Mark Adler atthe address on the back pe%.
"

The chapter oisimplicityincludes one particularly
interesting piece: two pages of the typescript from the
first edition, with Zinsser's handwritten improve-
ments. And in the chapter énWriter's Decision$ie
analyses at length one of his own articles - a travel
piece - explaining point by point how it came to be
written as it was.

Some chapters deal with general matters of form
(for example,Clutter, Style, The Audiengeothers
with certain types of writingThe Interview, Writing
about a Place, Business Writing, Sports, Hurour
On Writing Wellis not a plain English textbook but a
collection of general tips for writers of nonfiction (he
leaves out the hyphen). CLARITY members should
enjoy it and find it useful.

MA
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only sets out the
standard terms but
operates as a
users' manual.
However, unlike
the earlier
schemes, the
Leasebookhas been published not
as a precedent but as a specimen to
show what can be done; and this
caveat is reinforced by the omission
of essential parts.

The law and the thinking behind
certain terms is explained fairly.
The specimen book - which may of
course be substantially changed by
adopting landlords - is so drafted as
to stimulate an unconvential
feeling of trust in the tenant.

D.J. Freeman's
leasebook

In 1989 CLARITY members
Murray Ross and Richard Castle
launched theRosscastle Letting
Conditions Their purpose was to
provide standard conditions in plain
English which, like the Standard

D.J. Freeman say:

It is designed for multi-let
buildings such as shopping
centres, industrial estates
and large offices. In place of

Conditions of Sale used in convey-
ancing contracts, would be
incorporated by reference to form
the backbone of a short lease.
When we reviewed th€onditions
in Clarity 16 [March 1990, p.27]

Each topic (for example, "rent
review", ‘“alterations", ‘"service
charge") is dealt with in a short,
well-presented chapter. Headings
are set off by typsesize and colour.
Paragraphs are numbered, and sub-
paragraphs indented and bullet-

the traditional lease, the land-
lord and its advisers produce
a book setting out all the
standard lease terms.... They
might choose to negotiate the
book with two or three major
tenants. The book could be

we welcomed them as a substantial marked. Sub-sub-paragraphs appear printed.

step forward, with the reservation only twice, and they are double-
that the reforms of language and indented. Sentences are short and
content did not go far enough. No adequately punctuated. The language
doubt these limitations were is clear and technical terms are
imposed by the commercial view generally explained, but the docu-
that it was better to have a limited ment is pitched at an intelligent
reform accepted than a radical one tenant who probably has some ex- Apparently Boots plc, who were
rejected. Inthe event, sadly, then- perience ofcommerciallettings. Brief, involved in the original idea, are
ditions do not seem to have been no-nonsense specimen ancillary about to adopt a leasebook, and
widely adopted. forms are included, one for applica- some of D.J. Freeman's other clients
L tions for consent to alter, the other have versions in the pipeline. | hope
_The Law SOC|ety§t_andard Bus- to record rent reviews; both are they are successful. The scheme
iness Leasefllowed in 1991 (and  yegjgned to avoid the expensive andshould be warmly welcomed by

were reviewed in Clarity 21 generally pointless involvement of landlords and tenants, and by their
[August 1991, p.17]). They went qojicitors, solicitors and surveyors.
further than Rosscastle both in

improving the language and in
redressing the bias in favour of land-
lords. By that time, of course, the

market had deteriorated and tenants( C O n fe I’e n Ce S

... The idea itself is not new,
just its application to the
lease. Many building society
mortgages are structured this
way, as are a number of
domestic insurance policies.

Legislaturesin
conjunction with
the School of Law
ofthe University of
Puget Sound. Itis
designed for senior staff with at least
four years' experience, and should
qualify for Continuing Legal
Education credits for those whose
states requires them.

were beginning to dictate terms. But
these leases (one for whole build-
ings and one for part) do not seem to
have caught on either.

Senior legislative
drafting seminar

Now D.J. Freeman, the City solic-
itors whose partners Paul Clark and
Susan Hall are members of
CLARITY, have taken the idea one
step further with itsLeasebook.
Like Rosscastleand the Law
SocietyConditions there is a brief
"Lease deed" setting out the partic-
ulars of the letting with any
amendments and referring to a
separate standard document - in
this case the "leasebook". The
novelty is that the leasebook not National

University of Puget
Sound, Tacoma
(nr Seattle), Washington

According to the brochure:

The conference begins with a
hands-on workshop (run by
Professor Jill Ramsfield ) in
which participants will learn
techniques that they can use to
draft more precisely and
concisely. Participants will then

10th - 12th October 1993

This seminar is sponsored by the
Conference of State
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have an opportunity to meet with
Professor Fredercik Bowers
one of the leaders of Canada's
plain language movement to
discuss the Canadian experience
with plain language drafting.

Onthe secondday, the focuswill
shifttothe ethics oflegislative
drafting. Inlarge-and small-group
sessions, participantswilldiscuss
suchquestionsas Whoistheclient?
(ProfessorsJohnStrait andJohn
Weaver)and Howcanthedrafter
balancethe demands ofcompeting
clients?and Whathappens when
specialinterestgroups become
involvedinthe drafting process?
(ProfessorDavidBoerner ).On
thefinalday ofthe conference, the
focuswillbe onadministration.
Participantswilllearnhowtheycan
trainnew attorneys more effectively
(ProfessorsLaurelOates and
AnneEnquist ),and(insmall
groups) havetheopportunityto
shareinformationaboutstyle
manuals, staffing, and other
administrativeissues. Professor
RobertAronson willspeakover
lunchonthethirdday onthe Uniform
Statutory ConstructionAct.

Registration is $275 for legislative
staff and other government employ-
ees, and $375 for others.

Further details from
Seminars Department
Nat'l Conference of State Legislatures
1560 Broadway, Suite 700
Denver, CO 80202
Tel: (1) 303 830 2200

International
conference on legal
language
Aarhus School of
Business, Denmark
23rd - 27th August 1994

Pre-conference clinics
(23rd-24th)

There is a choice between two
preliminary 2-day clinics, all given
by CLARITY members.

Principles and techniques for
drafting legal documentswill be
givenbyDavid Elliott (a parliament-
ary draftsman in private practice in
Alberta) Bryan Garner (President
of Lawprose Inc and chairman of the
Texas State Bar Plain Language
Committee), andJoseph Kimble
(associate professor at Thomas
Coolley Law School in Michigan).
Clear business writing: effective,
efficient & productive communica-
tion will be given byDr Mark Vale
(principal of IME Inc, Ontario).

The conference proper begins on
the 24th. The following
presentations have been invited:

Lawyers and linguists working
together: enlightening the
community and upholding the law
by Dr Robert Eagleson(linguist,
and consultant to Mallesons
Stephen Jaques, Sydney).

Writing rules: structure and style
by David Elliott .

Straightening out gnarled trees:
linguistic aspects of law reform
by Bryan Garner.

Discourse analysis of trialdy
Professor Ludwig Hoffmann of
Mannheim.

Language preferences of judges
and lawyers in the U8y Joseph
Kimble.

What is legal language for
linguists and what is language for
lawyers? by Dennis Kurzon

(associate  professor at the
Hebrew University of Jerusalem).

Working with clients: re-engin-
eering communication processes
in organisationdy Dr Vale.

Workshops have been proposed by
DrEaglesonPhilKnight (ofthe BC
government's  Plain  Language
Office), andHanne Gragnof Aarhus.
Mark Adler of London is to speak
about CLARITY'swork.

Anyone interested in presenting
work should submit an abstract
before 15th January of a 30-minute
paper or a 3-hour workshop.

For registrations before 1st March
the fees are DKr 600 for a
pre-conference clinic and DKr 600
for the conference. Both may be
booked for DKr 1,000. It is not
clear from the information we now
have whether later bookings will
cost more or whether all bookings
must be made by then.

Further details from

Anna Trosberg and Jan Engberg
Aarhus School of Business
Fuglesangs Alle 4
8210 Aarhus V, Denmark
Tel: (45) 6 861 55588 (Fax: 50188)

Plain English
Campaign's 2nd
international
conference

London, May 1993

CLARITY was not invited to this
event, though several of our
members were there.

| have heard that the conference
fell far below the high standard of
its predecessor (reported Glarity
18 [October 1990]). Although it
was billed as "international" it has
been criticised as too insular, with
many of the presentations given by
the Campaign's British customers
emphasising the work the PEC had
done for them. The Campaign has
always been good at publicity - a
necessary skill for a campaign - but
to be successful an academic
conference must be more than a
public relations exercise.

The Campaign preceded
CLARITY in the field and has
done excellent work over the last
14 years. | have been delighted to
collaborate with it and to count
Chrissie Maher as a friend. Itis a
well-respected organisation. Long
may it remain so, but it needs to
rethink some recent decisions.
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British lawyers' attitudes to plain English

by Mark Adler

Bron McKillop and | put our heads together in January 1993 while this article and his similar research (reported in
Clarity 27) were in progress. | am grateful to him for sharing his ideas with me.

In 1992 | sent four versions of a lease assignment (shown on the following pages) to a selection of lawyers in
England and Wales. Versions A and B were written in traditional style, C and D in plain English. A was more
traditional than B, and D more radical than C (though C is arguably the better document). Minor deliberate
mistakes were planted in the texts.

They were accompanied by a questionnaire designed to show:
whether respondents thought they supported plain English in principle and used it in practice; and
how accurate those opinions were.

An adapted form of the questionnaire was also sent to a selection of lay clients and their answers were
compared with those of the lawyers.

Note: The expression "plain English" (sometimes abbreviated to PE) has been preferred to "plain language”. It is more
familiar to British eyes, and we were speaking only of English.

Replies
Table 1

Table 1 showsthatthere wa The sample

a much higher reply rate
among the non-lawyers, all QCs
of whom knew me. The

personal connection may

v)

Junior barristers  Solicitors  Non-lawyers

have helped, butnone ofthe Questonnaires sent to 44 62 163 30

six or so sohcnqrs who Replies from 5 12 38 20
knew me (and with all of

Wth lwason gooq te_rms) I have excluded from this table the answers of one respondent who overlooked
replied. An alternative inter- two pages of the questionnaire. It was not clear whether he or she was a silk or

pretation (supported by the a junior barrister.
reactions of the public to
CLARITY's campaign) is Percentage replying 11 19 23 67
that lay people are more
concerned than lawyers
about the unintelligibility
of legal language.

CLARITY members were

Table 2
Do you support the use of plain English in the law?

deliberately excluded from QCs  Junior barristers  Solicitors  Non-lawyers
the survey on the grounds

that they would distort the | veg 4 12 29 20
result. Only about 1 in 200

British lawyers is a Maybe 1 1 8 0
member, and it was the

attitudes of the others that| NO 0 0 1 0

| was investigating. One

member, an experienced
plain drafter, particularly

asked for a copy of the %age of "yes" + "maybe” 100 100 97 100
questionnaire as a matter amongst those replying

of interest only, and gave

considerably more sophis-
ticated answers than the others. These have not been included in the
figures quoted.

%age answering "yes" 80 92 76 100
amongst those replying

»» continued on page 34
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VERSION A

THIS ASSIGNMENT is made the seventeenth day of April One thousand nine hundred and
ninety two BETWEENTRUCK CHASSIS LIMITED whose registered office is situate at 15
Mole Street East Molesey in the County of Surrey (hereinafter called "the Vendor") of the one
part and_JOHN BROWN (BODIES) LIMITERvhose registered office is situate at 24 King

Street Worplesdon in the County of Surrey (hereinafter called "the Purchaser") of the other part

WHEREAS

1. By a Lease (hereinafter called "the Lease") dated the twenty third day of May One thousand
nine hundred and ninety and made between ARTHUR BRIAN CHARMfERe one part and the
Vendor of the other part ALL THATock-up shop situate and known as 10 Moorgate London

EC2 was demised to the Vendor for a term of twenty five years (less the last 10 days thereof)

from the twenty fifth day of December One thousand nine hundred and eighty nine

2. The Vendor has agreed with the Purchaser for the sale to it of the premises comprised in and
demised by the said Lease for a consideration of fifty thousand pounds (£50,000)

NOW THIS DEED WITNESSETHAs follows:-

1. IN Pursuance of the said Agreement and in consideration of the sum of fifty thousand pounds
now paid by the Purchaser to the Vendor (the receipt whereof the Vendor hereby acknowledges)
the Vendor as Beneficial Owner hereby assigns unto the Purchaser ALL Tih#APpremises
comprised in and demised by the Lease TO H@hé®same unto the Purchaser for all the residue
now unexpired of the term thereby created and subject henceforth to the payment of the rent
thereby reserved and to the observance and performance of the covenants on the part of the
Lessee and the conditions therein contained

IN WITNESS WHEREOFhe Vendor has caused its Common Seal to be hereunto affixed the

day and year first hereinbefore written

THE COMMON SEAL of TRUCK CHASSIS LIMITED
was hereunto affixed in the presence of:-

Director

Secretary
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VERSION B
ASSIGNMENT

Date 17th April 1992

Vendor Truck Chassis Limited whose registered office is at 15
Mole Street East Molesey Surrey

Purchaser John Brown (Bodies) Limited whose registered office
Is at 24 King Street Worplesdon Surrey

BACKGROUND

1. By a Lease ("the Lease") dated 23rd May 1990 and made between ARTHUR BRIAN
CHARLES (1) and the Vendor (2) the lock-up shop known as 10 Moorgate London EC2 was
demised to the Vendor for a term of twenty five years (less 10 days) from 25th December 1989

2. The Vendor has agreed with the Purchaser for the sale to it of the premises demised by the
Lease for a consideration of fifty thousand pounds

ASSIGNMENT

1. In consideration of the sum of fifty thousand pounds (£50,000) now paid by the Purchaser to
the Vendor (the receipt whereof the Vendor hereby acknowledges) the Vendor as beneficial
owner hereby assigns unto the Purchaser ALL THAE premises comprised in and demised by

the Lease for the residue of the term subject to the payment of the rent thereby reserved and to the
observance and performance of the covenants and conditions therein contained

IN WITNESS whereof the common seal of the Vendor has been affixed the day and year first
above mentioned

THE COMMON SEAL of TRUCK CHASSIS LIMITED
was fixed in the presence of:-

Director

Secretary
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VERSION C

DATE

THE PARTIES

(1) The Seller:

(2) The Buyer:

DEFINITIONS

"the Property”

"the Lease"

"the Premium"

ASSIGNMENT

Assignment of lease

17th April 1992

TRUCK CHASSIS LIMITED
whose registered office is at
15 Mole Street, East Molesey, Surrey.

John Brown (Bodies) Limited whose registered office
IS at 24 King Street, Worplesdon, Surrey.

means the lock-up shop known as 10 Moorgate, London EC2.

means a lease of the Property dated 23rd May 1990 and made between
Arther Brian Charles and the Seller for a term of 25 years (less 10
days) from 25th December 1989.

means £50,000.00.

In exchange for the premium (receipt of which the Seller acknowledges) the Seller as beneficial
owner assigns the Lease to the Buyer.

Signed as a deed on behalf of
TRUCK CHASSIS LIMITED by:

Director

Diretor or company secretary



VERSION D

Date

Seller

Buyer

Shop

Lease

Premium
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Assignment of lease

Particulars

17th April 1992

Truck Chassis Limited
of 15 Mole Street, East Molesey, Surrey

John Brown (Bodies) Limited
of 24 King Street, Worplesdon, Surrey

10 Moorgate, London EC2
That made 23rd May 1990 between Arthur Brian Charles and
the Vendor, by which the Shop was let for 25 years (less 10

days) from 25th December 1989

£50,000.00

Assignment

In exchange for the premium (which the seller has received) the seller as beneficial owner passes
its interest in the lease to the buyer.

Signed as a deed on behalf of
TRUCK CHASSIS LIMITED by:

Director

Diretor or company secretary
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»» continued Table 3

from page 29 Do you use plain English?

QCs Junior barristers Solicitors Total
Attitudes to plain
English - in principle Numbers
Table 2 shows ahigh Yes 2 7 18 27
claimgd Ievel_of support Maybe 2 5 17 24
for plain English among
the lawyers, incompat- No 1 0 3 4

ible with the details of the
answers as well as with
experience. The results Yes 40 58 47 49
shown on this and the
following pages suggest
that this is because Yes + maybe 80 100 92 93
lawyers do not know
what plain English is. No
Further research might
investigate this apparent
misapprehension.

Percentages of those replying

Maybe 40 42 45 44

20 0 8 7

Table 4

Table 3 shows an Did respondents know the basic rules of plain English?

extraordinary optimism
by the profession, with

. QCs Junior barristers Solicitors Total Non-lawyers
no great difference
between the branches; NUmbers
almost all think either
that they use plain Yes 2 5 2 10" 3
English or that "maybe"
they do. Almost 0 3 3 6 7
o . No 3 5 33 40 10

Our criteria for qualify-
ing as one who knows Percentages of those replying
the pasm. rules of plain Yes 40 38 5 16 15
English (in table 4)
were: Almost 0 23 8 11 35
e To prefer each of No 60 38 87 71 50

versions C and D to

each of A and B. " The uncategorised barrister mentioned in the note to table 1 qualified.

« To disapprove of long
sentences, long para-
graphs and passive verbs in documents formal and  verbs and one who allowed long sentences.
informal, and to approve of punctuation.
Table 4 gives a truer picture, and here a difference |
was not expecting emerged between the branches.
We counted as "almost" those who failed the test on Barristers seem more aware than solicitors, 87% of
only one of the second group of criteria. This whom showed as traditional drafters, with only 5%
accounted for another six; five who accepted passive possibly plain! Judging from my experience in

Only ten passed the test.

1 The sample of QCs is probably too small to show a trend. When the interim results were announced in Vancoliver last
year, only three silks had replied, two of whom qualified as plain. With the other table 4 figures this suggested that plain
drafting would be found in direct proportion to seniority in the profession. But two later replies changed the picturg.
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general practice, even
these results are over-

optimistic. It may be that How many of those who said they used plain English

plain English sympathis-
ers tended to respond to
the questionnaire in highe
numbers than the pro-
fession as a whole. But |

suspect that the real reasdn QCs Junior barristers Solicitors Total
is that more lawyers can | ves, according to us 2 100% 3 43% 2 11% 7
pick out the "right"

answers to questions abo(it Almost 0o 0% 3 43% 2 11% 6
style than are .able to apply no 0 0% 1 14% 15 79% 16
the rules, particularly

when they need to apply | Total 2 7 19

them whilst working
under pressure. Had |
anticipated this result |

Table 5

know how to?

Yes, according to them

Maybe, according to them

would have asked for QCs Junior barristers Solicitors Total
specimens of the respon- | ves, according to us 0 0% 2 40% 0 0% 2
dents' own drafting to
provide a more reliable Almost 0 0% 1 20% 1 6% 2
|nd|c§t|on qf their ability No 2 100% 2 40% 15 94% 19
to write plainly.
Total 2 5 16
Table5isaslightvari-
ationon Table 4, examining
theaccuracy oftherespond-
ents'self-assessments. The
silks did noticeably better than the
others: the two who claimed to be Table 6
plain were; one who did not claim ] _ avie
to be plain was also right; but Which of the four versions would you prefer?
neither of the "maybe"s passed the
test, or even qualified as "almost"s Lawyers ——— Lay
) . ) ] To send To receive To explain
Attitudes to plain English - in
practice A 6 11% 5 9% 3 6% 1
. B 16 30% 15 28% 11 21% 0
Itis clear from tables 6 to 9 that
many lawyers expressing support | C 18 33% 18 33% 22 42% o*
for plain English do not in truth b 14 26% 16 30% 17 300 13+
support it. 0 0 0
A/B combined 22 41% 20 37% 14 26% 1
There is an encouraging lack of _
support for version A of the speci- C/D combined 32 59% 34 63% 39 74% 19
men documen.t' But only 59% of * These figures include 2 respondents who gave "C/D" as their preference
those expressing a preference

would rather send out version C or
D than A or B. A few more would

prefer to receive them, suggesting an element of timidity (which is borne out by table 12). More still would prefer to

explain the plainer versions to a cliént.

different documents.)

2 predictably, all lay respondents preferred Experience suggests that you would be lucky to get one

versions C and D, with one exception. (The clientf  y15in gocument from all the 54 lawyers who answered
who preferred version A did not understand it,

and thought that the other versions were entirely

this question. Why the discrepancy?

Perhaps some were saying that they would rather send
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out plain documents if they could, but as they cannot, ~writing. On balance, she thought it was generally more
and there is a dearth of precedents, they stick to the old efficient, and she considered herselfaplain Englishuser.

formulas. But only three respondents said they ghe was willing to spend up to £100 on a series of six
preferred to receive a plain version but send a trad- evening seminars on plain legal drafting.

itional one. Let us look at their answers in detail.
Respondent 15

R15 did not give a hame, but is a sole practitioner in
outer London.

He or she preferred to receive D because "it is simpler
and clearer" but to send A "because it is expected and
the meanings of words and phrases are well estab-
lished". D was better to explain to inexperienced
clients, "who could read and understand it better".

R15 gave as the disadvantages of plain English
generally (regardless of the merits of these particular
documents) that the legal effect was less predictable,
that it was probably disliked by judges, and was more
likely to be perversely interpreted by a judge. Plain
English, on the other hand, was easier and quicker to
write and to read (both for lawyers and lay people),
tended to permit fewer mistakes, was preferred by
most clients, reduced costs, and was "generally more
efficient”. But R15 said: "I am reluctant to use plain
English in legal documents for fear that the meaning
could be misunderstood. It is safer to use phrases
which are well defined. It would take many years for
alternative phrases to be legally defined by judges
and in the meantime there would be uncertainty. |
cannot see any solution to (this) problem.

R15 was not interested in plain English training, nor in
receiving further information about CLARITY,
although the questionnaire had been "interesting”. No
return address was given. It is a pity that we cannot
point out to someone who would prefer to write plainly
were it not for certain perceived drawbacks that his or
her reluctance is based on false assumptions. This
shows the importance of publicising our work.

Surprisingly, R15 answered maybe to "Are you a PE
user?"

Respondent 37

R37 identified herself as a solicitor in a medium-sized
firm (one of between 6 and 15 solicitors), again in
outer London. She had been qualified long enough
not to need continuing education points.

She would prefer to receive version D because it was
“clearer"”, but to send B to another solicitor because
"that's what they're used to". She would prefer to
explain D to a client.

Like R15, she thoughtthatthe legal effect of plain English
was less predictable, that it was probably disliked by
judges, and was more likely to be perversely interpreted
by a judge. But she saw other disadvantages: it was
harderand slowerto write, and there was more chance of
making a mistake in composition. Yetshe agreed that PE
was easier and quicker to read, for lawyers as for lay
people, and that there was more chance of picking up
mistakes in the reading that had been made in the

She did not say whether she wanted more information
about CLARITY or our seminars, nor what she
thought of the questionnaire.

Respondent 46

R46 was a solicitor in a small firm (2-5 solicitors) in a
town in the north-east.

He preferred D to receive because it was "clear and
concise.Onlyneedtoreaditonce".Hepreferred Btosend
because it was "typical of precedents that we use. (I am)
more comfortablewithit."Dwas preferredtoexplaintothe
inexperiencedclientbecauseofits"simplelanguage".He
said: "l am at heart a 'Low Church’ lawyer. The less the
mumbo-jumbo, the morethe commitmenttothe purpose.
Whereasbytraditionlamafairly'High Church'lawyerand
feelthat unlessthere is a fairamount of ritual the true and
accuratemessagewillnotbetransmitted."

He thought that PE was easier and quicker for every-
one both to write and to read, that it gave a better
opportunity to notice mistakes whilst reading, was
easier to take instructions, was preferred by most
clients and probably by judges, was less likely to be
perversely construed by a judge, saved money, and
was generally more efficient. But there was more
chance of making a mistake when writing.

He supported the use of plain English by lawyers, but
would like to see more precedents.

He was willing to spend up to £60 on a correspond-
ence course, but did not want more information about
CLARITY, though he had found the questionnaire
"interesting".

All three respondents

Table 7 shows their answers to question 4, which
(subject to an irrelevant simplification of coding) read:

We have listed below several points of style.
Please use the letter code to show the class of
documents in which you think each is acceptable.

A Acceptable in any document.

I: Acceptable only in informal documents (eg
letters).

F: Acceptable only in formal documents (eg
leases).

N: Never acceptable.

Table 8 shows the answers of all lawyer respondents
to that question, and table 9 separates out the answers
of those who are neither plain nor "almost". Some inter-

esting patterns emerge.

The cosmetic rules (not splitting infinitives and not
ending a sentence with a preposition) are widely consid-
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Table 7
The application of various drafting rules

(those preferring to receive plainer version thanto send)

1 2 3 4 5 6 7 8
Paragraphs Sentences Sentences Passive verbs Split Foreign Sentences Punctuation
>300wds 40-100wds >100wds when active infin- words endingin
would do itives preposition
R15 F F N F N A | A
R37 N F N F N I* N
R46 N F N N N | |
* "or for precision".
Table 8
The application of various drafting rules (all lawyer respondents)
1 2 3 4 5 6 7 8
Sentences Paragraphs Split Sentences Sentences Passive  Foreign Punctuation
>100wds >300wds infinitives endingina  40-100 verbs when words
preposition words active wd do
Acceptable
A 2 4 4 3 5 9 18 47
I 1 3 15 18 3 10 12 5
F 7 12 1 2 25 17 12 0
N 45 36 35 32 22 16 12 1
No reply 1 1 1 1 1 4 2 3
%age of those
L?E;ﬁ;?o‘\’/":cf’or 82 65 64 58 40 29 32
all documents
Table 9
The application of various drafting rules (possible PE users and "almost"s excluded)
1 2 3 4 5 6 7 8
Sentences Paragraphs Split Sentences Sentences Passive vbs Foreign Punctuation
>100wds >300wds infinitves endingina  40-100 when active  words
preposition would do
Acceptable
A 2 4 2 1 5 5 12 32
I 1 3 11 13 3 9 10 5
F 7 11 1 2 24 16 10 0
N 29 21 25 23 7 6 6 1
No reply 1 1 1 1 1 4 12 2
%age of those 7 54 64 59 18 17 16

replying who
disapprove for
all documents
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Table 10
The application of various drafting rules (lay respondents)
1 2 3 4 5 6 7 8
Sentences Paragraphs Split Sentences Sentences Passive vbs Foreign Punctuation
>100wds >300wds infinitves endingina  40-100 when active  words
preposition would do
Acceptable
A 1 1 4 1 2 3 3 16
I 3 3 2 3 4 3 3 2
F 1 1 1 2 4 3 2 0
N 14 14 9 9 9 7 11 0
No reply 1 1 4 5 1 4 1 2
%age of those
replying who 74 74 56 60 47 44 58
disapprove for
all documents
ered more important than the rules which aid understand- Our object is to further cement trade
ing. Predictably, that finding is more marked ifwe exclude  relations. *

plain writers from the figures. Table 9 shows that a far
higher proportion ofthe "excluded" group think itworse to
splitaninfinitive (64%) or to end a sentence with a preposi-
tion (59%) than to use sentences of up to 100 words (18%),
a passive verb when an active one will do (17%) or foreign
words (16%). These two pseudo-faults are condemned by
more table 9 respondents than any of the genuine faults

On the preposition point, Gowers says:

Do not hesitate to end a sentence with a
preposition if your ear tells you that that is

where the preposition goes best. There used
to be a rather half-hearted grammarians' rule

exceptforsentences exceeding 100 words.

Yet Gowers says of the split infinitive:

Since "to" is not an essential part of the
infinitive, broadminded grammarians see no
grammatical reason for the rule.

It is also a bad rule, which many people
(including good writers) reject. It increases the
difficulty of writing clearly and makes for
ambiguity by inducing writers to place
adverbs in unnatural and even misleading
positions. 3

Eric Partridge gives as an example of an infinitive
which should be split:

3 The Complete Plain Words (3rd edition), Penguin
Books, 1986, p.143.

4 Usage and Abusage, Penguin Books, 1973, p.296.
5 Asnote 1, p.106.

against doing this, but no good writer ever
heeded it, except Dryden, who seems to have
invented it. °

Perhaps the most surprising result of the survey was
the 87% majority of lawyers in favour of punctuation
in all doc-uments. | hardly ever receive a punctuated
draft in the course of my practice. And there was little
comment on the subject. Number 19 opposed punctua-
tion on the ground that few people can do it accurately,
but no-one else gave a reason for omitting it.

Substantially higher proportions of the lay respondents
objected to sentences over 40 words, long paragraphs,
unnecessary passive verbs, and the use of foreign
words. All favoured punctuation in all documents, and
three added that it was essential.

The perceived advantages and disadvantages of plain
English are set out in tables 11 and 12. They show, as
the main obstacles we must overcome, fear of error, of
uncertainty, and of the hostility of judges. [See foot-
note® on the next page.]
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Table 11
Perceived advantages of PE  (by lawyers)
Does it have this quality? Yes No No reply Yes as Yes as
%age of %age of
yes + no all
respondents
Easier for lay person to read 49 1 6 98 88
Quicker for lay person to read a7 0 9 100 84
Preferred by most clients 39 1 16 98 70
Easier for lawyer to read 38 1 17 97 68
More chance of seeing error reading 36 3 17 92 64
Generally more efficient 35 6 15 85 63
Quicker to write 32 9 15 78 57
Easier to take instructions 31 3 22 91 55
Cheaper 29 2 25 94 52
Easier to write 29 9 18 76 52
Less chance of error writing 21 12 23 64 38
Less likely to be interpreted perversely by judge 19 13 24 59 34
Probaly preferred by judges 17 14 25 55 30
Legal effect more predictable 15 20 21 43 27
The third of those fears should be the easiest to Table 12
0\_/erco'me, with thg goodwlll of the bench._ Profes_sor Perceived disadvantages of PE
Kimble's research in America, as reported in previous
issues, has shown that some 85% of judges prefer plain reason Number so answering
English, and - more importantly - find it more
persuasive than traditional language. Unfortunately, we | F&ar of error, ambiguity, or unpredictable effect 24
have not yet been able to repeat his research in England| Belief that judges disapprove 14
Harder or slower to write (at least at first) 14
It may be difficult to overcome the fear of error but it | Dislike style; insufficient gravitas 8
is not impossible. Plainly drafted precedent books | Harder or slower to read 7
should be a considerable help; these have been appeaf- Unfamiliar, loss of tradition 6
ing, and more are on the way. Training is the other | Harder to take instructions 4
clearly necessary step, but according to table 13 not| Contrary to expectation of other lawyers 3
many respondents were interested in it. Perhaps therg Generally less efficient 3
will be more demand for it when the current financial | More expensive 2
hardship has eased: we cannot expect many lawyers td | egalese justifies fees 2
give PE training high priority in the present climate. Restrained by employers 1
Disliked by clients 1

Where doubts are expressed it seems reasonalbjle
to treat the "don't knows" - of whom there were
many - as tentative "no"s; thus the last column|
of table 10. [I would treat the results in these
two tables with caution in the light of the

conclusion  that different  respondents
understood different things by the expression
"plain English". Further research might

investigate these differing views.

This myth has been roundly debunked by
Professor David Mellinkoff ifThe Language of

the Law, Little Brown & Co, 1963 (reviewed in
Clarity 20 [April 1991], page 13).

The fear of uncertainty of interpretation straddles the
fear of judges' perversity and the fear of error. It feeds
on the false belief that traditional legalese has been
honed to precisioh And those who admit the fear seem
to be expressing the extraordinary proposition that if
they write more clearly they are more likely to be
misunderstood.

Deliberate mistakes were noticed by only four respond-
ents, but they only noticed the error in version D; the
mistakes in the other versions all passed unnoticed.
This supports the view | have formed from my practice
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Table 13
Which non PE users would undertake plain language training?
Type of training Approximate £ %
willing to spend willing
1/2-day 1-day 6-evenings correspondence 0-50 51-100 more
"Almost"s (out of 6) 1 0 0 0 0 17
Utter non-PE users 4 5 28
(out of 40)

that many of us do not read documents carefully enough
(or at all, sometimes). It is ironic that one of these
respondents, no. 35, answered every part of section 6
(see table 12) in favour of plain English except the ques-
tion Is there more or less chance of seeing an error

when reading (plain English)?, which he left blank.

Only three people suggested changes as precondi-
tions of plain English. These were:

Another Interpretation Act 1
A lead by parliament 1
A book of precedents 1

Two others specified:

Gradual change 1
General acceptance 1

to our schools and the teaching of english, not
turn the law upside just to accommodate them."
Yet, as can be seen from this extract, his own
comments were full of mistakes.

* Two respondents said that sentences over 40
words were not acceptable, even in formal doc-
uments, yet they preferred version B with its 74-
word sentence.

e Two respondents thought that plain English is
generally less efficient, but claimed to favour its
use.

The clients were asked a slightly altered version of the
table 12 questions. The replies, set out in table 14, show
that the public has much greater confidence in plain

There was a certain amount of inconsistency in the English than do lawyers.

replies:

« One sensitive soul said "Why is it that we have to
cater to the Lower Common denominator? If

What did you think of the questionnaire?

At the end of the questionnaire | asked whether

people can't understand a straightforward doc- completing it had been interesting, a chore, a matter of
ument like an assignment, perhaps we should look indifference, or "other (please specify)". This was

Does it have this quality? Yes

Easier to write 18
Easier to read 19
Less chance of error writing 16
More chance of seeing error reading 18
Easier to communicate with your lawyer 20
Reduces costs 14
Generally more efficient 18

Table 14
Perceived advantages of PE

(by lay respondents)

No No reply Yes as Yes as
%age of %age of
yes + no all

respondents
1 1 95 90
0 1 100 95
2 2 89 80
0 2 100 90
0 0 100 100
0 6 100 70
0 2 100 90
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partly out of curiosity and partly a
courtesy to those who had taken
the trouble to reply.

Table 15
Lawyers' attitudes to the survey

tabulated according to whether they qualified

The replies are shown in table under the table 4 criteria

15, and were gratifying. An unex-

pectedly high proportion said they "Yes's "Almost's  "No"s %age of

found it interesting, especially those replying

amongst the traditional drafters. Of

course, this could have been Interesting 3 50% 4 67% 24 75% 70

politeness. Indifference 0 0% 2 33% 1 3% 7

. 0 0, 0,

Conclusion Chore 1 17% 0 0% 6 19% 16
Interesting chore 2 33% 0 0% 1 3% 7

The questionnaire could have| |\, reply 3 -0 ) 9 ) )

been improved. If | were doing this
again | would tighten the questions
to avoid some replies which were
difficult to categorise, and would ask for formal and informal samples of the respondents' drafting.

The survey was not conducted as rigorously as | would like, and the results must be treated cautiously. However, it
does give some idea of the attitudes in the profession to CLARITY's work, and it points the way to further research.
If any member would like to take this further, | will pass on the full text of my questionnaire - too long to reproduce

here - and the collated replies.

Competition

In Clarity 27 readers were asked
to list the faults in the text oppo-
site, taken from the lease of a flat
in a Surrey block.

Dr Robert Eagleson wins the
prize for the list below, and has
chosen Bryan Garnerictionary
of Modern Legal Usage. Numbers
refer to the footnote numbers in the
text. Tedious repetition of errors
has been avoided.

1. herebyis unnecessary.
2. covenant in this context is
archaic.

with the lessoris unnecessary.
Who else would the covenant
be with?

The structureovenantwithand
for the benefit ofis ungrammat-

[

2. The Tenant hereby ! covenants 2 with the Lessor 2 and with and

for the benefit of 4 the owners and lessees from time to time 5
during the currency © of 7 the term hereby ! granted ° of the other
flats 1© comprised in 1! the Building *? that the Tenant and the

persons deriving title under him 3 will at all times * hereafter 1°
observe 1 the restrictions 17 set forth 18 in the First Schedule
hereto 1°

3. The Tenant hereby covenants with the Lessor 20 as follows 2%-

22,23
@) ...
4. The Tenant hereby covenants with the Lessor and with and for
the benefit of the owners and lessees from time to time during the
currency of the term hereby granted of the other flats comprised
in the Building that the Tenant will at all times hereafter during the
said 2*term 252650 repair 2’ maintain 27 uphold and keep 28the Flat as
to 2 afford 3 all necessary support 3! shelter and protection 32 to the

33 and to afford 34 to the
37

parts of the Building other than the Flat
36 or adjoining flats or premises
3839gset out “°in Clause 3(9)

lessees 3 of the neighbouring
access for the purposes and conditions
hereof 41

~N

J

matical. It should reacbvenant 5.
with the owners for their
benefit or, better still,covenant
with X to do Y for their benefit. 6.

or lessees or not.

from time to time is unnec-
essary. They are either owners

currency is erroneous. A lease
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Competition

may have currency, not a term.

beginning of the term and the
date of the lease, when the latter

31.

afford ... support is a nominal-
isation. Replace wittsupport

7. currency of is verbiage. islater? -ed.]
alone.

8. term ... granted As in note 6,  16. observe: lucky tenant - he or 32 shelt q tecti .

a lease may be granted, not a  she only has to watch the f etcler and . protection 1
term. restrictions! autologous.

9. during the currency of the 17 restrictions is semantically 33.as to afford ... other than the
term hereby granted. The incongruous withobserve in flat is unnecessary. If the tenant
whole phrase is unnecessary.  the sense afomply with. Better has to keep the flat in good
The tenants obligations end conditions or regir s condition then other flats could
with the lease. Sments. not be adversely affected.

18. set forth is unnecessary. . .

10. comprised inis a misuse. Is it y 34. and to afford is grammatically
meant to be&omprising? 19. heretois unnecessary. wrong. The seconafford is
11. The separation aff other flats 20.The tenant ... as follows is ?’E\éez:nuer?ezw\l/\llb?git:o"él?Stoe.sts
from owners and lesseesis repeated. - g sudg
awkward. The sentence needs _ that the repair is to give access.
restructuring if all the items are 21.as fgiltliowmsbur'me(ie?slzil ry. The 35. lesseeswhat of the owners, as

to be included. conditions obviously Tolow. before?

12. comprised in the Building is 22+ IS équivalenttasfollows. S0 56 oionioiring is  ambiguous.

a double tautology here. 9 9 . guous
unnecessary. Where else could Couldtheseflatsbeinthebuilding
the other flats be? 23. The dash after the colon is triply nextdoor?

13. The use ofhe persons deriv- unnecessary. 37. premises definitely  suggests
ing ftitle under him is 24 saidis covered byhe. other buildings. Only flats have
inconsistent. Why does this _ _ _ been mentioned up to this
qualification occur only here 25.during the said termis unnec- point
and not in clauses 3 and 4? essary for the same reason as '

. . . the wording criticised at note 9.  38. purposes and conditionsis

14. at all times is verbiage because

i 3 . L . tautologous.
covenants is the universal 26. The wording is inconsistent
present. with the wording at note 9. 39. conditions is  semantically

15. hereafter is unnecessary, not 27. The comma is missing. g]cccc:egfr:ros:ﬁ d::i%l:]scanHOI give

only because of point 14 but . I
28.repair maintain uphold and

also because the tenant could
hardly be bound for periods

before the lease begingDoes
hereafter release the tenant from
breaches committed between the

29.
30.

keepis tautologous.
as to:tois sufficient.

afford is quaint.

40.

41.

set outis inconsistent witlset
forth in clause 1, but just as
unnecessary.

hereofis unnecessary.

Editor's apology for late arrival

The knock-on effect of the delay in finishing the March and June issues until April and August respectively dictate that
the next issue be held back from September. We plan to distribute it just before Christmas, but the pressures of practice,
the commercial printer's other commitments, and the seasonal post all make the time of arrival difficult to predict.

The editor apologises for reducing the number of issues in 1993 from four to three, but hopes the size of each will
compensate. We intend to return to quarterly publication in the new year.

Press date for the next issue: November 20th
Contributions would be welcomed,

especially if accompanied by a copy on a Macintosh-readable disc using
Ready Set Go, Microsoft Word, Teachtext, or MacWrite 1, in that order of preference.



News about
members

We were sad to hear that on June
30th Barbara Child left the
profession at the end of an eight year
stint as Director of Legal Drafting at
the University of Florida. She began
her career teaching English at Kent
State, having graduated with a BAin
English in 1960 and an MA in
Creative Writing three years later,
both from Indiana University, the
home of the late Reed Dickerson. In
1977 she took her JD from Akron
School of Law and was called to the
Ohio Bar. In 1978 she was admitted
to the US District Court for the
Northern District of Ohio, and
practised in the Portage County
Legal Aid Office until 1981. There
followed three years as adjunct
professor and Director of Writing
and Research at Golden Gate
University, and a year as Special
Projects Law Editor for Commerce
Clearing House, before she moved
to Florida in 1985. The second
edition of her main workDrafting
Legal Documents: Principles and
Practices, was reviewed irClarity
26 (December 1992), and her
article, What does "plain meaning"
mean these days? appeared in the

luck but she will be greatly missed.

Those of CLARITY's British
members who know her also say a
reluctant goodbye toPatricia
Hassett who is going home to New
York in August. She came to
England in 1989 for a two-year stint
at the London outpost of the
University of Syracuse, where she
is on the law faculty, and then took
a sabbatical to stay on for two years
with  The Lord Chancellor's
Advisory Committee on Legal
Education and Conduct. She came
to the CLARITY supper as guest
speaker in 1990, and the same
evening joined the group and was
elected to the committee. She has

not missed a meeting since, and her

contributions of ideas, common
sense, effort, and good humour
cannot be replaced. She is now
returning to her professorship in
Syracuse, but is staying on as a
corresponding member of the
committee to build up CLARITY's
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Chancery barrister with a particular
interest in legal history, joins the
commission  from Downham

College, Cambridge on 1st January.

John Hayesis to be admitted as a
solicitor on 13th September.

Lord Justice Staughtonis giving
talks on plain English, and may be
approached for a booking.

Robert Venables, a Charity
Commissioner, has been elected to
The Law Society's Council.

John Young was elected

unopposed as Deputy Vice-
President of The Law Society at the
AGM in London on 15th July. In

the normal course of events he
should progress to the vice-
presidency next year and the
presidency in 1995.

Richard Castle joins the
committee

We are very glad that Richard

membership in the States. Happily, Castle has agreed to serve on the
she p|ans to summer in Eng|and in committee. He was one of the early
the coming years so that she can Proponents of plain English law,
complete her pupillage, following and a founder member of

her call to the English bar last
November. Meanwhile, she will
make a series of brief visits to
England in the autumn to work on
her bail project, more details of
which will appear later.

same issue. She now makes a second

major career change, studying for
the ministry at Thomas Starr King
School in Berkeley California. She
writes:

You are very kind to want to
put in a word about my - well,
no, not "passing", surely.
Jumping off a cliff is what it
is, or swinging out from the
trapeze perch and hoping,
trusting, that the person on
the perch across the way will
swing out the other trapeze at
just the right moment. Right
now | am in that empty space
where | have let go and
haven't yet a grasp....

Please do give my greetings
to all my friends who receive
Clarity....

We wish Barbara the very best of

Judith Bennett of SydneyPhilip
Knight of Vancouver, andoseph
Kimble of Michigan were in
England in May for the Plain
English Campaign's conference.
Joe Kimble is now on a four-month
sabbatical at the Centre for Plain
Legal Language in Sydney.

Dr Robert Eagleson will be
passing through England in August.

Michael Gunn, formerly senior
lecturer in law at the University of
Nottingham, is now professor and
head of the law school at the
University of Westminster.

The vacancy left byTrevor
Aldridge's retirement from the Law
Commission at the end of this year
is to be filled by another CLARITY
member. Charles Harpum, a

CLARITY. If | remember correctly,
he was (with Trevor Aldridge?) a
guest speaker at our first annual
meeting, in 1984.

He spent four years in the legal
civil service after his call to the bar
in 1965. He qualified as a solicitor
in 1971, and has specialised in
property work ever since. For several
years he was a sole practitioner in
Plymouth. He now divides his time
between active consultancy in a
small practice in Sussex and teaching
inthe Department of Land Economy
at Cambridge University. He was
one of the authors of The Law
Society's Sandard Conditions of
Sale, which imposed plain English
standard contractual terms on the
conveyancers of England and
Wales; and with Murray Ross he
produced theRosscastle Letting
Conditions, which offered landlords
the use of a clear commercial lease.
Last year he edited Barnslei and
Options, and earlier wrote a
handbook on conveyancing.
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Welcome to new members

Canada

Cynthia Bartholomew; Legal Services Society;
Vancouver, BC
Andrew Sims QC; chair, Alberta Labour Relations
Board; Edmonton, Alberta

Denmark

Anna Trosberg; linguist; Dept of English, Aarhus
School of Business

England

Richard Allen; chartered surveyor; East Molesey,
Surrey
Robin Edmunds; company solicitor, South Western
Electricity plc; Bristol
Mike Foers;inspector of taxes, forms designer, and

plain English consultant, Inland Revenue; St Albans,

Hertfordshire
Donna Harris; solicitor, Norwich Union Legal
Services; Norwich, Norfolk
John Hayes;trainee solicitor; London SW2
Irene Kaplan; legal commissioning editor, Fourmat
Publishing; London NW3
Timothy Norman; solicitor, Debenham & Co; London
SW3
William Shelford; senior partner, Cameron Markby
Hewitt, solicitors; London EC3

Susie Smith;solicitor, Bradford Met. Council
Kim Thornley; solicitor, Reckitt & Colman plc; Hull
Helena Twist; director of legal education, Nabarro
Nathanson, London W1
John Young; solicitor, Cameron Markby Hewiitt;
London EC3

Ireland
Anthony Brady; solicitor, Taylor & Buchalter; Dublin

Malta

Dr Paul Micallef; senior legal officer, Dept for
Consumer Affairs; Valetta

As we go to press on 17th August, CLARITY has 446
members in 20 countries. They include some:

243 British solicitors 236 lawyers in private practice
27 British barristers 38 in industry
43 overseas lawyers 46 in government or public service

2 judges (inc govt departments & justices' clerks)
2 chairmen of tribunals 24 academics
1 surveyor 7 on professional bodies

2 in the voluntary sector
3 retired

47 teachers

35 writers(inc infmn designers)
5 journalists

5 students

These figures are only approximate and do not take all
members into account. Most whose occupation is unknown are
probably solicitors or barristers. Some members fall into more

than one category. We are trying to improve our records and
will publish more reliable statistics when they are available.

Committee

Mark Adler
DX 57722 Surbiton
Richard Castle
DX 94803 Hurstpierpoint
Alexandra Marks
DX 10, London
Justin Nelson
DX 39008 Tenterden
Mrs Alison Plouviez

and in the United States
Prof Patricia Hassett

Precedent librarian

Honorary President : John Walton

28 Claremont Road, Surbiton, Surrey KT6 4RF
118 High Street, Hurstpierpoint, West Sussex BN6 9PX
Linklaters & Paines,160 Aldersgate Street, London EC1A 4LP
Meridian House, St David's Bridge, Cranbrook, Kent TN17 3HL

The Law Society, 50 Chancery Lane, London WC2A 1SX
DX 56 London/Chancery Lane

College of Law, Syracuse, NY13244, USA

~N

081 339 9p76
Fax: 9679
0273 833171

Fax: 832007
071 606/7080

Fax: 680 2885
0580 714194

Fax: 714909
071 242 1222

Fax: 005}/

315 443 2535
Fax: 9567

Chris Smith NCH Europe Inc, Landchard House, Victoria Street, 021 5252 $939
West Bromwich, West Midlands B70 8ER Fax: 6289
This journal is edited by Mark Adler and published from the Surbiton address.
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